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DISCIPLINARY HEARING TIPS FOR EMPLOYEE WITNESSES
Attorney/Client Privileged

THIS DOCUMENT IS CONFIDENTIAL AND THIS DOCUMENT MAY NOT BE SHARED WITH ANYONEOTHER THAN COBB COUNTY SCHOOL DISTRICT PERSONNEL. 

If you are receiving this document, you have been subpoenaed to serve as a witness in a matter.  You have received a subpoena from a third party, asking you to appear in court on a certain date.  The purpose of this document is to assist you in preparing for general court appearances such as custody matters and juvenile court proceedings.  Please note that this document cannot contain an answer to every situation.  It is only a general guide.  
Your first step should be to immediately fax your subpoena to the attention of Assistant Superintendent’s Tony Melton’s Office and make telephone contact with that office.  If the attorney included a cover letter with your subpoena, please fax that to Mr. Melton’s office as well.  This office will receive your subpoena and can answer many basic subpoena questions for you.  If Mr. Melton’s office cannot answer your subpoena question, they will put you in contact with the School District’s attorney who will walk you through the process.  You should know the following when you call:  1) when did you and/or your office receive this subpoena?  2) if the appearance is outside of Cobb County, did you receive a check for witness fees with this subpoena?  

Do not release any documents or educational information pursuant to a subpoena without obtaining assistance from Mr. Melton’s office.  The Federal Educational Rights and Privacy Act (FERPA), 20 U.S.C. 1232g, requires that the District follow certain procedures before releasing any educational information.  
TIPS:

Subpoena Basics

· A subpoena compels your attendance.  You must appear at the date and time indicated on the document unless told otherwise.  If you are told otherwise, this should be put in writing from the District’s attorney to the attorney who subpoenas you.  

· Generally, if you do not have a subpoena, you cannot and should not testify because of FERPA constraints.  The District’s attorneys will assist you with any exceptions to this rule. 

· If the hearing is rescheduled or “continued”, your subpoena remains in effect and you will need to appear on this new date. 

· In some cases, you may be placed on a “call”.  This means that an attorney will call you at a specified time when or if you are a necessary witness.  For instance, many attorneys place witnesses on a one-hour call.  Therefore, one hour before you must appear, the attorney or his/her assistant will call you and ask you to come to court.  Even if a “call” is not initially indicated on a subpoena, in most cases this can be arranged by working through the District’s attorneys.  This may prevent you from sitting for a long period of time, while you wait for your turn to testify.

Things to Remember Before the Hearing
· If you are not on call, plan to be waiting to testify for a long period of time.  In many cases, you must wait outside the courtroom.  Bring a snack or meal and something to make the time pass faster.  Do not bring these items to the stand with you.  If you must carry them, place them in a closed purse or briefcase.   Do not bring visible stacks of papers or files to the stand.  
· Wear nice clothes, but do not feel the need to overdress.  Many people think of proper witness attire as “church clothes” or “work clothes”.  

· Do not bring any weapons or anything that could be considered a weapon with you to the courthouse.  Avoid bringing metal items to the extent possible; you will probably have to enter through a metal detector.  Turn off your cell phone or put it on vibrate.  Many courthouses do not allow cameras or cell phones that have cameras.  If you have one of these, leave it in the car or you may have to leave it with the security guards that admit you to the building.  

· Do not speak with any third-party attorney prior to testifying without discussing this matter with the School District’s attorney.  If an attorney calls you, please direct them to Suzann Wilcox, Esq. at Brock Clay law firm and contact your principal.  You are not permitted to share information about a student with an attorney or third party unless certain conditions are met.  To do so may violate FERPA.  

· Some attorneys will tell you that they would like an affidavit (sworn written statement) from you.  The District rarely agrees to provide such statements, as they tend to be inflammatory and almost always result in the individual having to testify personally anyway.  However, there are some cases where it may be appropriate.  This process should be handled with the District’s attorneys.  

· If your subpoena does not call for the production of records do not bring any records with you to the hearing.  Even if you are required to bring records to a hearing, do not bring anything other than what you are required to bring.

What the Hearing Will be Like

· The hearing may be open to the public and the media.  

· You will probably be sequestered.  When you are sequestered, you cannot talk about your testimony with anyone until the trial is concluded.  You can talk with the School District’s lawyer, however.   Therefore, while you wait, try and keep to yourself.  

· The attorney who subpoenaed you will probably question you first.   This is called “direct 


examination” and will contain open-ended questions.

· The other attorney will have a chance to “cross examine” you.  These are generally yes or no questions. 

· After that, the first attorney may want to ask you “re-direct” questions, and this may be followed with “ re-cross”.  

· The testimony will be recorded by a court reporter. He/she may ask you for a card in order spell your name correctly.  If you have a card, you can provide it to the court reporter.  

· After you testify and before you leave the stand, ask the judge if you may leave to return to your duties if no one tells you whether to go or stay. 

During the Hearing

· You must tell the truth.  You do not make the facts; they are what they are.  You are under oath and to lie under oath is a criminal offense called perjury.  

· When testifying, remember that you are the expert.  You know the student better than the people asking you questions. You know your job and your school better, too.  Most attorneys have little knowledge of the inner workings of the District or school districts in general.  

· Assume that the judge has limited experience in education matters, and do not rely heavily on the use of educational lingo or abbreviations, such as IEP or SST.

· You will most likely be providing information about the student to the judge.  Remember he/she does not know the student at all.  Juries in these matters are very rare.  

· Be prepared.  If you are going to be questioned about documents from the student’s file, be familiar with them before you testify so that your testimony goes smoothly.  However, in most cases you “do not have a dog in this fight” and you do not need to over prepare or spend valuable work or personal time worrying about these matters.

· Speak slowly and clearly so that the court reporter and the judge can hear you.  Do not nod, shake your head, shrug or say “Uh-huh.”  

· Address the judge as, “Your Honor”. 

· Look at the judge when answering questions.  He/she is the only person who must be convinced.  

· Do not look to the attorney who subpoenaed you for help.  

· Listen carefully to the questions asked and answer only that question.  Do not volunteer any additional information.  Keep your answers short and do not discuss conversations or communications you may have had with the School District’s lawyer.  These are privileged communications.  However, if the judge orders you to answer a question, answer it.  Do not defy a judge’s order or you may be guilty of contempt.  

· Pause before you answer the question.  This gives you time to think about what is actually being asked.  If you are being cross-examined, it also gives time for the other attorney to object.

· Do not begin answers with “well” or “to be honest with you”.  This will come across as rationalization.  Simply answer “yes”, “no” or “I don’t know”, then explain if you feel it is necessary or if the lawyer asks you to explain.

· If you do not understand the question, ask for clarification.  Ask to have a question repeated if necessary.

· If you do not know the answer to a question, it is okay to say you do not know.  Never make up an answer, guess, estimate or “fill in gaps” in your memory.  “I don’t know” is an answer.  Always tell the truth.
· If there is an objection, stay silent.  Do not answer the question until instructed to do so, even if you are tempted to explain something in response to the question asked.  It is inappropriate to answer until the judge rules on the objection.

· Often times, the goal of the attorney is to make you lose your composure.  The attorney may be aggressive, may try to misstate your answers and will try to get you to say things that are not true.  A good attorney knows not to fight with a witness, but no matter what do not lose your composure and above all, be professional.  If an attorney asks you something in a restated form that is not indicative of your prior response or characterization, simply say, “that’s not at all what I said” and leave it at that.

· Listen carefully for tricky questions.  If you do hear a tricky question, pause and let the lawyer object.  In any case, you can always ask for a clearer, fairer question.  You are entitled to questions in clear, simple English without hidden meanings.  Do not try to muddle through a confusing question, because you may commit yourself to a position you never meant to take.  

· Ask for an explanation of vague or key words or phrases like “normal”, frequent” or “all the time”.

· Do not be surprised if the judge asks you questions.

· Remember that in your professional opinion you have done the best for the child and the school.

· Wait for the entire question to be asked before you answer.

· Do not be timid or show off.  Do not be cocky, coy or overly dramatic.  This is not Perry Mason.  Judges do not appreciate witnesses who are “smart” or who are obviously playing games with the attorney questioning them.   

· The case does not rest entirely on your shoulders.  Do not feel responsible or guilty for answering questions truthfully.  It is the attorney’s job to ask you the right questions.  You are a witness, not an advocate.

· Expect to be nervous, everyone is nervous when he/she testifies.  

· Relax! 
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